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BACKGROUND

Blade'N Build Development Company is proposing a master-planned community for its
720-acre parced known as Black Acre. See, Figure 1. Black Acre is in an unincorporated area of
Maricopa County and is within the Phoenix active management area ("AMA"). Nearby are both an
incorporated city and a private water company. The depth to groundwater is 800 feet. Three hundred
twenty acres are farmed and have irrigation grandfathered groundwater rights. The only readily available
water supplies for Black Acre are groundwater and, eventually, effluent produced by the development.

Blade'N Build, being an astute development company, has decided that a championship
golf course should be an integrd part of Black Acre. Blade'N Build:s planners have indicated that under
the current zoning, they should be entitled to build gpproximately 1900 residentid dwelling units. For the
remainder of the property, Blade'N Build has planned for some commercid development, one school, and
two parks.

In developing Black Acre, Blade 'N Build will have several water-rdated issues that must
be addressed. These issues can be didtilled, in large part, to three categories: (1) golf course issues, (2)
assured water supply issues, and (3) providing water and sewer service for the development.

. GOLF COURSE ISSUES

A. Golf Course Water Allotment

Within the Phoenix AMA, if any groundwater will be used on the golf course, the amount
of water that can be used on the course will be subject to the restrictions of the Management Plan for the
Phoenix AMA.1

1 Management plans for the AMASs are promulgated by the Arizona Department of Water Resources ("ADWR") and
generally cover ten-year increments. See, A.R.S. " " 45-564.A, -565.A, -566.A, - 567.A, and -568.A. The Phoenix
AMA currently is operating under the Second Management Plan, covering the period 1990 through 1999. The Third
Management Plan was adopted by ADWR on June 18, 1999. See, ADWR, Order of Adoption (6/18/99). Several
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The Third Management Plan for the Phoenix AMA includes an Indudtrid Conservation
Program. See, Third Management Plan, Phoenix AMA, ch. 6 (June 1999) ("TMP" or the "Management
Pan"). Golf courses are defined as "turf-rdated facilities' and are regulated under the Industrid
Conservation Program. See, TMP * 6-301.26. "Turf-rdate facility" means any facility, including
cemeteries, golf courses, parks, schools, or common areas within housing developments, with a water-
intensive landscaped areaof 10 or more acres. 1d. The purpose of the program is "to move indudtrid users
within the Phoenix AMA to the greatest leve of water use efficiency economicaly atainable given the use
of the latest avallable water conservetion technology.” TMP * 6.1. Condderaion of a reasonable
economic return was mandated when the legidature ingtructed the Arizona Department of Weater Resources
(hereinafter "ADWR") to develop conservation requirements for industrid uses within the initid AMAS.
A.R.S. " 45-566.A.2.

Under the Second Management Plan (effective through the end of 1999) and the TMP, a
golf coursesstotd annud water alotment is basad on the amount of turf, low water use landscaping and leke
area present at the golf course. See, TMP * 6.34.1.1. The maximum permissible acreage and the
asociated water dlotment for an 18-hole regulation golf course in the Phoenix AMA are st forth in the
following teble:

Type Actes Water Duty Total
Turf 90 49 af. 441 af.
Low water use plants 60 15af. 90 af.
(or edditiond turf) (30) (3af.) (90 af.)
Lakes 2.5 6.2 af. 155 af.
TOTAL 546.5 af.
TMP * 6-305.B.

There are a handful of exceptions that may modify the golf course water dlotment. For
example, an additiond acre-foot per acre of turf isdlowed in thefirg year that the turf is planted, for grow-
inpurposes. TMP * 6-306.A. Under certain conditions, an additiond allotment of up to 1.5 acre-feet per
acre per year, for up to three years, may be alowed for revegetative purposes after initial construction or
renovation of the golf course. TMP * 6-306.B. If the water supply used for landscape watering exceeds
1,000 milligrams per liter of total dissolved solids, an additiona dlotment for leaching purposes may be
granted. TMP * 6-306.D. Thisleaching alotment additions will remain in effect aslong as the amount of
the total dissolved solids in the water supply remains above the 1,000 milligrams per liter threshold. 1d.

In addition, if the golf course lakes arefilled and refilled entirdy with effluent, more than 2.5 acres of lakes

persons filed motions for rehearing or review of the Third Management Plan. The rehearing and review record was
closed on November 15, 1999 and the ADWR director-s decisions are expected to be issued by December 31, 1999.
After the director hasissued decisions on all of the motions, she will issue a second order of adoption and publish
notice of that order once each week for two consecutive weeks. The Third Management Plan will become final after
the second order of adoption is published for the final time. The Third Management Plan will continue through 2009,
or until the fourth Management Plan is promulgated. See, A.R.S. " 45-566.A.
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are dllowed. TMP Table 6-305-2, fn.2. In Black Acres case, Snce effluent will not be avalldble in the
eaxrly years, the course will be limited, at least initidly, to 2.5 acres of lakes.

The use of effluent on the course has additiona benefits, in that under the Phoenix AMA
TMP, each acre-foot of effluent used only will count as 0.6 acre-feet. TMP * 6-309.A. Asaresult, agolf
course usng effluent can use more water (effluent) than its water dlotment and <till be consdered to bein
compliance with Management Plan limitations.

Beginning in 2002, flexibility accounts for golf courses will be established. TMP * 6-
309.B.1. These accounts will accrue credits if actud water use is less than the golf coursess maximum
annud water dlotment. TMP * 6-309.B.2.a Conversdy, a particular golf course=s account will be debited
if the actud water use exceeds the golf coursers maximum annua water dlotment. TMP * 6-309.B.2.b.
For purposes of determining whether a particular golf course is in compliance with its maximum annua
water alotment, the account balance carries forward from one year to the next. TMP * 6-309.B.3. The
total baance in the account, however, may never deviae from the golf coursess maximum annua water
dlotment by more than 20%. TMP * 6-309.B.3.a-.b.

Findly, there are sgnificant and detalled monitoring and reporting requirements imposed
on golf courses. See, TMP * 6-310.

B. Local Limitations on Golf Course Water

Maricopa County and severd of the cities within the Phoenix AMA have adopted
additiona redtrictions on golf course acreage and water dlotments. In Black Acress casg, if Blade 'N Build
decides not to annex the property into the nearby city, the Black Acre golf course will be subject to
Maricopa County=s ordinance regarding golf courses. The ordinance provides:

If a common area over ten (10) acres in Size, a lake or a golf course
requiring irrigation is proposed within a subdivison or a Development
Master Plan, one hundred percent (100%) of the water used to fill or refill
the lake, and irrigate the golf course and common area shdl be a
renewable supply of water, such as treated effluent, surface water or
Centra Arizona Project (CAP) water. A plan shdl be submitted that
includes a schedule which ultimately provides for one hundred percent
(100%) use a renewable supply of water to fill, refill, or irrigate the
facilities noted above. A renewable water supply must be used during
each phase of the project and a the completion of the project. The
facilities subject to this regulation shal be designed and congtructed to
facilitate the use of treated effluent. The Plan approved by the Board of
Supervisors may provide for the interim use groundwater in conjunction
with the use of a renewable supply of water during the development
phases of the project. The Plan approved by the Board of Supervisors
may aso dlow for:



1 The use of groundwater in the event of athresat to public hedth and
safety, only if the additiond use of groundweter will reduce the
risk of a public hedth and safety hazard and al other actions
would not reduce the risk.

2. The use of groundwater to leach soil to maintain turf, provided
there is no other available source of water that achieves the same
result.

3. The use of non-potable groundwater.

4, The plan may dso provide for the use groundwater in subdivisons
or Magter Planned Communities where the seasond occupancy
of the resdents will cause a seasond fluctuation in the availability
of treated effluent.

This regulation may exceed but is not intended to conflict with State law
or State mandated regulations regarding the use of water in filling and
refilling lakes. Conflicts that may arise shdl be decided by the [Maricopa
County Department of Planning and Development] Director in favor of
State law or State mandated regulations.

Maricopa County Subdivison Regulations, * 309 (12/10/90).

In our case, we will assume that the nearby city has no specid ordinance relaed to golf
course water use. However, many cities, such as Phoenix, Mesa, and Scottsdale have ordinances which
both redtrict turf and lake acreage and/or preclude groundwater or potable water from being used for agolf
course.

C. Water Sourcesfor Golf Course

1. Groundwater

In Black Acress case, no effluent is avalable, other than the effluent that eventudly will be
produced by the development. Therefore, it will be necessary to use groundwater on the Black Acre golf
course, a least in the early years.

There are two potentia sources of groundwater to serve the golf course. Groundwater
may either be provided by the water provider serving the development or by awell owned and operated
by the golf course. Each source presents a separate set of issues.

a Service from Water Provider

Water sarvice for the golf course from amunicipa water provider, ether priveate or public,
isrdaively smplefrom alega perspective. The provider smply deliversthe water. However, the water



provider may be reluctant to serve a golf course because of the gallons per capita per day ("GPCD")
limitations imposed on the provider by the Management Plan. Each provider within the Phoenix AMA is
assigned aGPCD. See TMP, ch. 5. The addition of alarge water user, such asagolf course, may cause
the water provider to be unable to meet its GPCD requirement. As aresult, the water provider may not
want to serve the golf course.

From the devel oper=s standpoint, water service from the water provider may present a
much more practica problem: cost. The cost of purchasing water from a water provider is often much
higher than serving the golf course from a privately owned well.

b. Sdf-servicefrom a Well

Serving the golf course from awell hasits own set of problems. In order for an individud
user to withdraw and use groundwater, the user must have aright to withdraw the water. Within an AMA,
there only are three types of rights that are potentidly available for golf course water withdrawas. They
include Type 1 nonirrigation grandfathered groundwater rights, Type 2 nonirrigation grandfathered
groundwater rights and industrid use permits.

A Type 1 right can be created by converting an irrigation grandfathered right into a Type
lright. ARS. " 45469. As you will recdl, Black Acre happens to have 320 acres of irrigation
grandfathered right. In order to convert theirrigation grandfathered right into a Type 1 right, the following
requirements must be met:

1 The land must be outsde of the exterior boundaries of the service area of adty,
town, or private water company;

2. The land must be held in the same ownership as the last owner who irrigated the
property;

3. A development plan for the proposed non-irrigation use must exis and be
approved by ADWR within areasonable time before or after the land is retired;

4, The land has been or will be retired for the bona fide purpose of conserving or
using water for a non-irrigation use which would otherwise continue to be used for
irrigation of such land; and

5. The land has not been sold or taken out of production primarily because it would
have been uneconomica to continue to withdraw water for irrigation.

A.RS. " 45469.A and .B. Wewill assume that for purposes of Black Acre, dl of these requirements can
be met.

When anirrigaion right is converted into a Type 1 right, the amount of groundweter which
may be withdrawn annudly per acre isthe lesser of:



1 The current maximum amount of groundwater which may be used pursuant to the
irrigation grandfathered right for the acre at the time it isretired; or

2. Three acre-feet multiplied by the water duty acresin the farm in which the acre to
which theright is appurtenant is located, divided by the number of irrigation acres
inthefam.

A.RS. " 45469.F. In practice, the Type 1 right generdly will amount to gpproximeately 2.8 acre-feet per
acre. Assuming that to be the case with repect to Black Acre, with 320 acres of irrigation right, the
maximum Type 1 right would equa approximately 896 acre-fedt.

With aBlack Acre golf course demand of dightly less than 547 acre-feet, it may appear
that the Black Acre Type 1 right will be more than adequate for the golf course. Thismay or may not be
true.

Type 1 rights are gppurtenant to the land. A.R.S. * 45-463.E. The only portion of the
Type 1right thet will be avallable for use on the golf course by a subsequent owner of the golf courseisthe
portion gppurtenant to the golf course acres held in the same ownership.  Fortunately, the golf course acres
include dl of the golf course property held in the same ownership, such asthe dub house and parking arees
held under the same ownership. With that in mind, Black Acre would need approximately 195 gross acres
(547 af. ) 2.8 af.) associated with the golf course, dl of which must be located on the Type 1 acres, in
order to serve the course entirely with groundwater. See, Figure 2.

Blade 'N Build determines thet thisis far too much acreage to devote to the golf course.

In addition, the location of the Type 1 acresis not the optimum location for the golf course. See, Figure

3. Asdesgned, the golf course will only contain gpproximately 90 acres of Type 1 right, with aresulting

groundwater alotment of 252 acre-feet. Thisleaves a shortfal of 294.5 acre-feet that must be covered
ether by aType 2 right or by agenerd indudtrid use permit.

Type 2 rights are among the mogt flexible of dl groundwater rightsinthe AMAS. They can
be transferred, moved, leased or sold and can be exercised from virtudly anywhere within the AMA,
subject only to well spacing requirements. A.R.S. * 45-464, -471, and -474; see also, ADWR Order,
adopting temporary well spacing rules (3/11/83). The only problem isthat they can no longer be created.

See gengdly, A.RS. * 45464.A. The only Type 2 rights are those which dready exist, so the key
becomes finding aright to purchase or lease. It isrdaively smpleto find a Type 2 right to lease for a short
duration. The going rateto lease a Type 2 right is $100 per acre-foot per year. It is more difficult to find
aType 2 right to purchase and it is considerably more expensive. In the past severa years, $1,000 per
acre-foot has been afarly sandard price, athough there have been sdles both higher and lower than that
amount.

Another option, and one that is sgnificantly chegper than a Type 2 right, is a generd
industria use permit. In order to obtain a genera indudtrid use permit to withdraw groundwater from a
point outside the exterior boundaries of the service area of amunicipa water provider, application must
be made to the ADWR and the following conditions must be met:



1 Uncommitted municipd and indudtrid CAP water is not avalable at the point where
the operator-swellhead or digtribution system would otherwise be, a a cost which
does not exceed the current municipa and industrial CAP rates.

2. Other surface water of adequate qudity or effluent of adequate quality is not
available at the point where the operator-s wellhead or digtribution system would
otherwise be, a a codt, including trestment costs, which does not exceed by
twenty-five per cent the cost the operator would otherwise incur in withdrawing
groundwater.

3. Irrigation grandfathered rights gppurtenant to acres of land in reasonable proximity
to the intended generd indudtrid use are not available for purchase a areasonable
price or cannot be acquired by eminent domain and the applicant does not own or
lease grandfathered rights that the applicant is not using or leasing, that may be
used for the intended generd industrial use and that can be used for the intended
generd indudtria use without imposing an unreasonable economic burden on the
aoplicant.

4, The intended generd indudtrid use, if located within three miles of the exterior
boundaries of the service area of acity, town or private water company, has been
denied service by the city, town or private water company at the customary rate
in the customary manner.

5. The Management Plan for the active management area can be adjusted to
accommodate the intended general industrial use consistent with the achievement
of the management god for the active management area.

6. There is an assured water supply for the intended use a the intended point of
withdrawva. ADWR may waive this requirement if ADWR is unable to determine
if there is an assured water supply because of hydrogeol ogic conditions underlying
the point of withdrawal. For purposes of this section, "assured water supply”
means that sufficient groundwater of adequate qudity will be avaladle to the
goplicant to stisfy the projected generd indudtrid use for the duration of the

permit.

7. If anew well or replacement well & anew location is to be congtructed, a permit
for the well has been issued pursuant to * 45-599.

A.RS. " 45-515A. AlthoughA.R.S. * 45-515.B dlows generd indudtrial use permits to be granted for
aperiod of up to 50 years, ADWR generaly does not issue them for longer than ten years. They may be
renewable, however.

Since Blade 'N Build anticipates having effluent available at some point, either a Type 2
lease or agenerd industrid use permit may be appropriate.



2. Effluent Rechar ge and Recovery

Ultimately, it is expected that the golf course will be served with effluent. The firgt
congderation for Blade 'N Build will be to assure that the wastewater trestment provider will agree to
supply effluent to the golf course. This need for assurance may influence Blade 'N Build:s selection of a
water and wastewater service provider.

Assauming that Blade'N Build is assured of receiving any effluent that is produced by the
development, it will be necessary to obtain awastewater reuse permit for the direct use of effluent on the
Black Acregolf course. A.R.S. " 45-203.A.6; A.A.C. " R18-9-702.. At present, such permitsrequire
gpplication to the Arizona Department of Environmentd Qudity ("ADEQ") ether by theindividud user or
by the wastewater trestment facility. 1d. ADEQ isin the process of drafting generd permits (by rule) that
should streamline the reuse permitting process congderably. We anticipate that general permits for reuse
for effluent on golf courses will be available sometime in 2000.

In addition, if effluent isto be used on the course, there often is difficulty with the timing of
the avallability of effluent and the golf coursess demand. For example, effluent typicaly is more plentiful in
the winter months, while the prime golf course demand isin the summer months. If thisisthe case, aswe
believe it will befor Black Acre, it may be necessary to recharge the effluent in the winter and recover the
effluent credits in the summer from awel or wells sarving the golf course.

In order to recharge and recover effluent, four permits will be required. The firgt is an
aquifer protection permit. A.R.S. " 49-241. Thispermit isissued by the ADEQ. Itisdesigned to insure
that the water is of adequate quality and to provide for adequate monitoring and reporting to protect the
groundwater aquifer where the recharge is occurring. 1d.

The other three permits, issued by ADWR, relate to the recharge facility and the recovery
wells. Firg, it is necessary to obtain an underground storage facility permit. A.R.S. * 45-811.01. This
permit relaes to the recharge facility itsdf, whether it conssts of spreading basins, injection wells, recharge
trenches or anatural streambed. The second permit isawater sorage permit. A.R.S. * 45-831.01. This
permit relates to the particular amount and source of water being sored. The third permit is arecovery well
permit, which allows for the recovery and use of stored effluent credits. A.R.S. " 45-834.01.

. ASSURED WATER SUPPLY

A. Need Certificate of Assured Water Supply to Sell/L ease Subdivided L andsin an
AMA

Any person proposing to offer subdivided lands for sde or lease in an AMA must ether
receive water service from awater provider designated as having an assured water supply or apply for and
obtain a certificate of assured water supply from ADWR.2 A.R.S. * 45-576.A. A subdivison or
subdivided lands are defined as

2 Golf courses are generally not considered to be a subdivision.
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[IJmproved or unimproved land or lands divided or proposed to be
divided for the purpose of sde or lease, whether immediate or future, into
gx or morelots, parcels or fractiona interests. Subdivision or subdivided
lands include a stock cooperative and include lands divided or proposed
to be divided as part of acommon promotiond plan. This paragraph shdll
not apply to leasehold offerings of one year or less or to the division or
proposed divison of land located in the state of Arizona into lots or
parcels each of which is, or will be, thirty-Sx acres or more in area
including to the center line of dedicated roads or easements, if any,
contiguous to the lat or parcd and provided further that this definition shall
not be deemed to include the leesing of agriculturd lands, or of goartments,
offices, gores, hotels, motdls, pads or smilar space within an gpartment
building, indudtrid building, rental recreationa vehicle community, rental
manufactured home community, rental mobile home park or commercid
building, except that resdentid condominiums as defined in Title 33,
Chapter 9 shdll beinduded in this definition, nor shdl this definition indude
the subdivison into or development of parcels, plots or fractiond portions
within the boundaries of a cemetery that has been formed and approved
pursuant to this chapter.

A.RS. " 32-2101.54. If acertificate of assured water supply is required, the certificate of assured water
supply must be obtained before presenting the subdivison plat for gpprovd to the city, town or county in
which the land is located and before filing with the Sate red estate commissioner a notice of intention to
offer such lands for sde or lease. Id. As previoudy indicated, a subdivider who obtains a written
commitment of water service for the subdivison from a city, town or private water company having a
designation of an assured water supply need not obtain a certificate of assured water supply. Id.

A city, town or county may gpprove asubdivison plat only if the subdivider has obtained
a certificate of assured water supply or a written commitment of water service from the holder of a
designation of assured water supply. A.R.S. * 45-576.B. The gppropriate platting authority must note on
the face of the gpproved plat that either a certificate of assured water supply or written commitment of
water service from the holder of adesignation of assured water supply has been submitted therewith. 1d.
The date red estate commissoner may issue a public report authorizing the sde or lease of subdivided
lands only if the subdivider, owner, or agent has obtained a certificate of assured water supply or awritten
commitment of water service from the holder of a designation of assured water supply. A.R.S. * 45-
576.C.

In our case, nether the nearby city nor the private water company are designated as having
an assured water supply.

B. Assured Water Supply Requirements

1. Background



Arizona statutes and administrative rules contain provisons designed to require that any
new resdentia subdivisions within the datees AMAS have an assured water supply. An assured water
supply means that sufficient groundwater, surface water or effluent water of adequate qudity will be
continuoudy available to satisfy the water needs of the proposed use for at least one hundred years. A.R.S.
" 45-576.1.1. In order to prove an assured water supply, the agpplicant must show that the projected
groundwater use is consistent with the Management Plan and achievement of the management god for the
AMA. ARS " 45576.1.2. The gpplicant dso must demondtrate the financid capability it has to
condruct the water facilities necessary to make the supply of weter available for the proposed use, including
addivery sysem and any storage facilities or treetment works. A.R.S. * 45-576.1.3.

Adminigrative rulesimplementing the assured water supply requirements went into effect
on February 7, 1995. The assured water supply rules are compiled at A.A.C. ** R12-15-701 through
-715.

In order to make application for a certificate of assured water supply, the developer will
need to compile a variety of information. One of the most burdensome of these requirementsis that the
developer must submit a preliminary plat of the development with the certificate of assured water supply
goplication. See, A.A.C. * R12-05-702.A.1.e. This means that the developer must be very close to
actudly platting the development before an gpplication for a certificate of assured water supply can be
made. Unfortunately, the time lgpse between being ready to plat and develop the property and receiving
a certificate of assured water supply may be severd months.

In addition, the application must include projected water demands for the devel opment,
aong with ahydrology study supporting the projections and the availability of the proposed water source.
A.A.C. " R12-15-702.A.1.i. and .0.

In the case of Black Acre, there are the following projected demands:
a. Residential and Commercial: 950 acre-feet per year

This projection is based on 0.5 acre-feet per year per housing unit, which includes an
increment for right-of-way landscaping, commercia, one school and system losses.

b. Golf Course: 546.5 acre-feet per year
Seediscusson at " 11.A., supra.
C. Parks: 29.4 acre-feet per year
This projection is based on two 3-acre parks, using 4.9 acre-feet per acre.

Thetotal demand for Black Acreis st forth in the table below:

Annual 100 Y ear
Resdentid & Commercid 950 95,000
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Golf Course 546.5 54,650
Parks 294 2,940
TOTAL 1525.9 af. 152,590 af.
2. Application

An application for a certificate of assured water supply for a proposed devel opment shdl
provide the following information on aform prescribed by ADWR:

a

Name, telephone and address of the applicant who must be the owner of the
subdivison. If the holder of an ownership interest is a corporation, partnership or
trugt, a gatement naming the type of entity and liging the interest and extent thereof
of each principa having a 10 percent or more financid interest in the entity.

Name of the proposed devel opment.

Name, address and telegphone number of the municipd provider proposed to serve
the development and the applicant=s technical consultant.

Number of lots and housing units projected within the proposed devel opment.

A copy of the proposed development:s plat or unplatted development plan and a
map showing the development=s geographicad coordinates and indicating the
location of the proposed water distribution system and trestment works.

Totd acreage of and Sze of lots in the proposed devel opment.

The anticipated schedule for the proposed devel opment to reach build-out and an
annud projection of water demand until build-out.

Proposed water uses of the proposed devel opment.

Projected annua water demand per ot or housing unit a build-out for the following
categories, and a schedule for completion of facilities associated with each

category:
1) Single family housing units;
2) Multifamily housng units,

3) Nonresdentiad uses, excluding turf-related facilities and new large cooling
Users,

4) Turf-rlated facilities;

5) New large cooling users, and
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6) Other uses which impact the projected annua water demand.
A water supply plan.

Information required to project annua lost and unaccounted for water associated
with the development.

A description of the landscaping to be planted in public rights-of-way associated
with the development.

Projected average number of persons per household for the development for the
following categories.

1) Single family housng units

2) Multifamily housng units

Method of distributing water to the devel opment.
A hydrologic study.

A copy of a naotice of intent to serve agreement between the owner of the
development and amunicipal provider proposed to serve the development.

A copy of any agreement for the ddivery of specific sources of water to the
development.

A copy of any subcontract with Central Arizona Water Conservation Didtrict.

Evidence, consstent with the requirements established in R12-15-703, of any legd
right to use the proposed sources of water for the development.

If the municipa provider proposed to serve the development is a private water
company, evidence of the company:-s certificate of convenience and necessity as
approved by the Arizona Corporation Commission.

Evidence of financid capability to congruct the ddivery sysem and any necessary
treatment works and storage facilities for the devel opment.

A drought response plan, if required.

If the applicant qudifies as amember land of CAGRD as provided in A.R.S. Title
48, Chapter 22, or a water digtrict member land of an AMA water district as
provided in A.R.S. Title 48, Chapter 28, evidence of such membership.
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A.A.C. " R12-15-702.A.1. ADWR aso may require a certificate of assured water supply applicant to
submit any other information which is necessary to make a determination of whether an assured water
supply exigs for the gpplicant. A.A.C. * R12-15-702.A.3. The application aso must include a sworn
gtatement avowing that the information contained therein is true and correct to the best knowledge of the
applicant. A.A.C. " R12-15-702.A .4.

A certificate of assured water supply application must be signed by the individua owner,
if a sole proprietorship, or an authorized corporation officer, partner or trustee as gpplicable. A.A.C. *
R12-15-702.B. If the application is submitted on behaf of a corporation, a copy of the resolution
authorizing the person sgning to do so on behdf of the corporation dso must be submitted. 1d. The priority
date for a certificate of assured water supply application is the date that a complete and correct application
isfiledwith ADWR. AAC. " R12-15-702.G.

3. Notice, Objections, Hearing and Review

ADWR mus publish notice of the gpplication for a certificate of assured water supply once
each week, for two consecutive weeks, in a newspaper of generd circulationinthe AMA. AR.S. * 45-
578.A. Thefirg publication must occur within 15 days after the gpplication is determined to be complete
and correct, or a any earlier time as the gpplicant may request after the gpplication is determined to be
complete. Id. If the goplication is substantidly changed after notice of the gpplication is published, notice
of the gpplication, as modified, must aso be published. 1d.

The published notice must state that any objections to the issuance of the certificate may
be filed by resdents of the AMA, in writing and within 15 days after the last publication date. A.RS. * 45-
578.B. Any objections must include the name and mailing address of the objector, be signed by the
objector or the objector-s agent or atorney, and clearly set forth the reasons why the certificate should not
beissued. Id. The groundsfor objection are limited to whether the certificate gpplication meetsthe criteria
for determining an assured water supply. 1d.

In gppropriate cases, an adminigrative hearing may be held before ADWR:s decison on
the gpplication if ADWR deems such ahearing necessary. A.R.S. * 45-578.C. Thirty days prior to the
hearing, ADWR must give notice of the hearing to the gpplicant and to any person who filed a proper
written objection to the issuance of the certificate. Id. The hearing isto be scheduled not less than sixty
days nor more than ninety days after the expiration of the time in which to file objections. Id.

Upon finding that an assured water supply exigts for the proposed use, ADWR must issue
the certificateto the gpplicant. A.R.S. " 45-578.D. Upon finding that an assured water supply does not
exig, ADWR must deny the application and return it to the gpplicant. 1d. An aggrieved party or aperson
who contested a certificate by filing a proper objection may seek judicid review of the find decison of
ADWR. ARS. " 45-578.E.

Once the gpplication for a certificate of assured water supply isfiled, the maximum overal
time frame Blade'N Build can expect for the process is gpproximately seven months. See, A.A.C. " R12-
15-401, Table A. ADWR:sreview of the completeness of an gpplication can take up to gpproximatey
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fivemonths |d. ADWR:s subgtantive review of the gpplication can take up to goproximately two months.
Id. If ahearing is gppropriate, the overdl time frame can increase by approximatdy four months. A.A.C.
" R21-5-401.5.

4.  Water Availability

An gpplication for a certificate of assured water supply only may be approved if ADWR
determines that the gpplicant will have sufficient supplies of groundwater, surface water or effluent which
are physcdly, continuoudy and legdly available to meet the gpplicant=s 100-year projected water demand.

A.A.C. " R12-15-703. In the case of Black Acre, we only are concerned with groundwater, and
perhaps, effluent and effluent credits.

a. Physical Availability
(1)) Groundwater

With respect to the determination of whether a certificate of assured water supply applicant
will have a sufficient supply of water which will be physicdly avalable to satidfy its 100-year projected
water demand, if the proposed source of water is groundwater, ADWR must determine the volume of
groundwater which will be available for the proposed use. A.A.C. " R12-15-703.B.1.a. Groundwater
is congdered physicdly avalable in the Phoenix AMA only if the groundwater is to be withdrawn from
depths not to exceed 1,000 feet below the land surface over the period of 100 years. A.A.C. " R12-15-
703.B.1.c.

In determining the volume of groundwater available to the gpplicant, a hydrologic sudy must
be submitted which accurately describes the hydrology of the affected area using a methodology approved
by ADWR. A.A.C. " R12-15-703.B.1.b. The 100-year depth-to-static water level is determined by
adding:

1 The depth-to-dtatic water level as on the gpplication date;
2. The projected declines caused by existing demand,;

3. The projected decline from committed demand and other lots for which an andysis
of assured water supply has been issued, less projected demand for subdivisions
whose plats have been abandoned; and

4, The projected decline that will result from the proposed use in the certificate of
assured water supply application

A.A.C. " R12-15-703.B.1.d.

At Black Acre, you will recall that the depth to groundwater is aready at 800 feet below
ground surface ("bgs’). See, Figure 4. Tha means that the supporting hydrology study must show that,
after taking into account the existing and committed demand in the area, the projected demand will not
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cause the water table to drop below 1,000 feet bgs after 100 years of pumping. Because the water table
isaready 800 feet bgs, thisis likdly to be a sgnificant issue for Black Acre.

(2) Effluent

If the proposed source of water is effluent which is to be used directly, ADWR must
estimate the annua volume by evauating the current, metered production or the projected production of
effluent. A.A.C. " R12-15-703.B.5.ai. ADWR adso must limit the annua volume of effluent calculated
to be available to the certificate of assured water supply gpplicant to the gpplicant=s projected annua
demand for the direct use of the effluent. A.A.C. * R12-15-703.B.5.aii. The applicant=sproposed effluent
use dso mugt be in accordance with any water quaity requirements established by ADEQ. A.A.C. * R12-
15-703.5.b.

Arguably, the avallability of effluent is not relevant to a certificate of assured water supply
gpplication for Black Acre, because it will only be used on the golf course. The golf course is not being
subdivided, so the assured water supply requirements do not apply to it. However, for purposes of this
paper, we will assume that it isimportant to show that the golf course will not use groundwater, because
if it did, the water table would drop below 1,000 fest.

In the case of Black Acre, we will use a conservative estimate that 60 percent of the
resdentid and commerciad water use will be avallable as effluent. Y ou will recdl that the projected annud
demand for resdentid and commercid uses within Black Acre is 950 acre-feet. At 60 percent,
goproximately 570 acre-feet of effluent will be avallable annualy, once the project is a full buildout. This
isfortunate, since the golf course demand is 546.5 acre-feet.

(3 Recovered Storage Project Water

Unfortunately, much of Black Acress effluent will be available in the winter and the golf
course needs more effluent than is available in the summer. A recharge project will be necessary to make
the effluent supply avalable in the summer months.

If the proposed source of water is recharge credits for water recovered from a storage
project the volume of water available for 100 yearsis caculated by totaling the storage credits existing on
the date of application. A.A.C. " R12-15-703.B.6.a. However, snce Black Acre will have little or no
effluent to store in a storage project in the early years of the development, there will be no storage credits
avalableto Blade'N Build at the application date. If Blade 'N Build proposes to use credits for stored
water which do not exigt a the application date, the following will be evaluated in determining whether to
include the proposed creditsin caculating the volume of the Blade 'N Build:s proposed supplies:

1. The terms of any contract to obtain water to store in a storage project.

2. The physicd, continuous, and legd availability of the water proposed to be stored
or thein lieu water;
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3. The presence of an existing storage project which will be avallable for use for the
proposed storage;

4, The existence of dl required permits of an adequate duration.
A.A.C. " R12-15-703.B.6.b.

Again, the use of the recharge credits ought not be rdevant, since they would be used on the
golf course and the golf courseis not being subdivided. The information isincluded in this pgper smply to
illustrate some of the types of criteria that must be met if recharge credits are part of an assured water
supply portfalio.

b.  Continuous Availability

ADWR aso must determine whether the proposed supply of water will be continuoudy
available to the certificate of assured water supply applicant for the requiste 100 years. A.A.C. " R12-15-
703.C. Indoing so, ADWR must determine whether the applicant has submitted sufficient evidence that
adequate ddivery, storage, and treatment works will bein placein atimey manner to stisfy the 100-year
projected water demand of the applicant. Id.

(1)) Groundwater

If the proposed source of water is groundwater to be withdrawn by a municipa provider,
ADWR must be able to determine that wells will be congructed in atimely manner within the municipa
provider-sservicearea. A.A.C. " R12-15-703.C.1. Thewdlsmust be of a sufficient capacity to satisfy
the gpplicant=s 100-year projected water demand. A.A.C. * R12-15-703.C.1.b.

(2) Effluent and Effluent Credits

If the proposed source of water is effluent or effluent credits, the applicant must present
evidence that its ability to stisfy its 100-year projected water demand which isto be satisfied with effluent
will not be affected by fluctuationsin the supply of effluent. A.A.C. * R12-15-703.C.5.

C. L egal Availability

ADWR dso mug determine whether the proposed supply of water will be legdly avaladle

to the certificate of assured water supply applicant for the requisite 100 years. A.A.C. * R12-15-703.D.

The applicant must submit evidence of an agreement between the gpplicant and a municipa provider

proposed to serve water to the applicant regardless of the proposed source of water. A.A.C. * R12-15-
703.D.7.

(1)) Groundwater

If the proposed source of water is groundwater to be withdrawn from within an AMA, the
gpplicant must submit evidence that the proposed municipa provider has aservice arearight or some other
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gppropriate nonirrigation grandfathered right to withdraw the groundwater. A.A.C. * R12-15-703.D.1.
"Service ared’ is defined as:

@ With respect to a city or town, the area of land actualy being served water, for a
norvirrigation use, by the city or town plus

() Additions to such area which contain an operating digtribution sysem owned
by the city or town primarily for the delivery of water for a nortirrigation
use.

(i) The service area of acity, town or private water company that obtainsits
water from the city pursuant to a contract entered into prior to the date of
the designation of the active management area.

(b) With respect to a private water company, the area of land o the private water
company actualy being served water, for a non-irrigation use, by the private water
company plus additions to such areawhich contain an operating didtribution sysem
owned by the private water company primarily for the ddivery of water for a
norirrigation use.

A.RS. " 45402.26. A sarvice arearight isthe right of acity, town or private water company to withdraw
and trangport groundwater within its service area for the benefit of landowners and residents within its
sarvicearea. A.R.S. " 45492 A.

A municipd provider may expand its service to new areasin two ways. Firg, the provider

can smply extend its distribution system to extend its service area. See, A.R.S. * 45-402.26.a.i and .b.

Pursuant to A.R.S. " 45-492 A, the provider has a service area right to withdraw and transport
groundwater within the expanded servicearea. See, A.R.S. " 45-492.A.

There are limitations, however, on a municipa provider=s extenson of its service area.
Within an AMA, the sarvice area of any city, town, or private water company may not be extended for any
of the following purposes:

1. Including awell fidd within the service area.

2. Furnishing disproportionately large amounts of water to an industrid or any other
large water user unlessit is congstent with the Management Plan for the AMA and
is approved by ADWR.

3. Including irrigation acres within the exterior boundaries of the service area to
extinguish the right to convey irrigation grandfathered rights to a nonirrigation use

A.RS. " 45-493.A.
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The second way that amunicipa provider may extend its service into new areas is through
the use of a Type 2 nonirrigation grandfathered groundwater right or other groundwater withdrawd right.
There are a times when amunicipa provider may wish to serve outlying aress, but the cost of extending
pipes and, therefore. the service arearight, to those areasis prohibitively high. Faced with this dilemma,
the provider may opt to congtruct adelivery system in the outlying area only and begin distributing water
viatheuse of aType 2 or other right. Arguably, as soon as the provider has begun ddivering water through
the new pipes, it has acquired a service area right to withdraw and transport groundwater within the new
sarvicearea. See, A.R.S. " 45-492 A.

However, ADWR has an internd policy which requires that the Type 2 or other right be
exercised in an amount equa to service to four homes for a period of one year before the "priming of the
pump" is deemed to have established a service area withdrawal right.

(2) Effluent and Effluent Credits

If the proposed source of water is effluent or effluent credits, the gpplicant must submit
evidence that it has the legd right to use, recapture or reuse the effluent. A.A.C. * R12-15-703.D.5.

5. Water Quality

A certificate of assured water supply application will only be gpproved if the gpplicant
submitsinformation from which ADWR determines that the gpplicant:s proposed water sources will satisfy
exiding date water qudity requirements and any other water quality standards which are effective on the
date of gpplicant and which are gpplicable to the proposed water use after any required treatment. A.A.C.
" R12-15-704.A. In making this determination, ADWR may consder expected changesin the quaity of
the proposed sources of water, including the migration of poor quality groundwater. A.A.C. * R12-15-
705.B.

6. Consstency with Management Goal

A certificate of assured water supply gpplication only will be gpproved if the gpplicant
submitsinformation from which ADWR can determine that the proposed groundweter use will be consstent
with the achievement of the management god of the AMA. A.A.C. " R12-15-705.A. The management
god for the Phoenix AMA isto reach safeyield by 2025. A.R.S. " 45-562.A. Inlaymerrs terms, safe
yield is achieved when the amount of groundwater withdrawn from within the AMA does not exceed the
amount of weter recharged into the aquifer from any source, whether naturd or artificid. See A.R.S. * 45-
561.12.

ADWR mus determine the volume of groundwater which the gpplicant may withdraw from
within the AMA for the proposed use for 100 years condstent with the management god. A.A.C. * R12-
15-705.G. Firg, the totd volume of water, from any source, projected to meet 100% of the gpplicant=s
water demand 15 years after the gpplication is multiplied by an alocation factor of 7.5 for the second
management period or by an dlocation factor of 4.0 for the third management .period. 1d. For dl practica
purposes, the groundwater dlotment for future certificate assured water supply applicantsis 4% of the tota
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water supply. Thisamount is added to any volume of credits accrued for extinguishment of a grandfathered
groundwaeter rights, as described below. 1d. The sum of these amounts is the devel opment=s groundwater
alotment.

The gpplicant may accumulate assured water supply credits for the extinguishment of a
grandfathered groundwater right if dl of the following conditions are met:

1. The owner of the right submits to ADWR a notarized statement of intent to
extinguish the grandfathered groundwater right.

2. The cetificate evidencing the grandfathered groundweter right is returned to ADWR
or ADWR receives an affidavit evidencing that the certificate has been lost

3. If the right being extinguished is a Type 1, nor-irrigation grandfathered right or an
irrigation grandfathered right, the owner of the right submits sufficient evidence of
ownership of the land associated with the grandfathered groundwater right.

A.A.C. " R12-15-705.L. Theamount of the assured water supply credit established for extinguishing an
irrigation grandfathered right is the amount caculated by multiplying 1.5 acre-feet per acre of the number
of irrigation acres associated with the extinguished right; thet product is then multiplied by the difference of
the calendar year of the extinguishment and the year 2025. A.A.C. * R12-15-705.M.1.

In the case of Black Acre, there will be 230 acres of irrigated acres associated with the
extinguished right (320 totd irrigated acres - 90 acres for golf course = 230 acres). Thus, if theirrigation
grandfathered rights are extinguished in the year 2000, the assured water supply credit for Black Acre will
be 8,625 acre-feet ((1.5 a.f. x 230 acres) x (2025-2000) = 8,625 af.).

There are ds0 assured water supply credits avallable for the extinguishment of ether a Type
1 or Type 2 nonirrigation grandfathered right. See A.A.C. " R12-15-705.M.3 - .6. However, asthere
are only irrigation grandfathered rights associated with Black Acre, adiscusson of the assured water supply
credit for extinguishing either Type 1 or Type 2 rights is beyond the scope of this paper.

Asuming the project is fully built out in the fifteenth year, the annua demand will be 1,525.9
af.3 Multiplied by an dlocation factor of 4.0, the development:s groundwater alotment is 6,103.6 af.
Adding the extinguishment credits (8,625 af.), the totd groundwater dlotment is 14,728 af. Since Black
Acres 100-year projected demand is 152,590 af., and Black Acress only readily avalable supply is
groundwater, you may ask yourself, how does Black Acre show compliance with the management god?

The answer is easy. Enroll Black Acre (less the golf course) in the Centrd Arizona Groundwater
Replenishment Digtrict ("CAGRD").

The gpplicant may demondrate consgstency with the management god, for assured water
supply purposss, if dl of the following apply:

3 We have included the golf course demand, although it is not clear that ADWR will alow this, since the golf course
is not part of the subdivision.
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1 The land for which a certificate is sought is a member land in the CAGRD.

2. ADWR has made a determination that has not expired that the most recent plan for
operation submitted by CAGRD, who is obligated to replenish groundwater on
behdf of the land for which a certificate is sought, is consstent with achieving the
management god for the AMA.

3. CAGRD is currently in compliance with its groundweter replenishment obligation for
the active management areain which the use is located.

A.RS. " 45-576.01.

CAGRD is part of the Central Arizona Water Conservation Didtrict. It is obligated to
replenish groundwater pumped by its members in excess of their respective groundwater dlotments. See,
ARS. "" 45-3771, et seq. Membership in CAGRD means that the owner of member land may use an
amount of groundwater in excess of their annuad groundwater dlotment. If that the member lands s
groundwater in excess of the annua groundwater dlotment, CAGRD assesses a replenishment tax on the
member land at arate per-acre foot of groundwater sufficient to cover the costs and expenses of associate
with such replenishment. A.R.S. * 45-3778. The current rate for CAGRD:s replenishment tax is $180.00
per acre-foot of water. CAGRD isresponsble for acquiring the water that it will useto replenish.

7. Consistency with Management Plan

An application for a certificate of assured water will only be gpproved if the applicant:s
projected groundwater use is consstent with the Management Plan at the date of gpplication. A.A.C. *
R12-15-706.A. The applicant must submit a water supply plan that demondrates the applicant:s
consigency with the Management Plan. |d.

An applicant for a development of more than 50 |ots can demongtrate compliance with this
congstency requirement if the gpplicant-s water supply plan indicates that such compliance will be achieved
through the use of conservation or augmentation measures. A.A.C. * R12-15-706.D. The water supply
plan must be specific enough to dlow ADWR to caculate the water requirements per lot and for
nonresidential areas and common aress. 1d. The water supply plan must dso include an andysis of the
effect of the gpplicant=s water use on the applicant=s municipd provider=s ability to comply with the
applicable Management Plan requirements. |d.

Section 5.4.2.1. of the TMP setsforth s criteriathat an gpplicant for a certificate of assured
water supply must satisfy in order to demondrate consistency with the Management Plan. Thissectionis
the subject of at least one of the motions for rehearing or review of the TMP. See, fn. 1at * |.A, supra.

In response to the mation(s), ADWR has proposed to modify this section by deleting dl of the criteria
except the sxth. The gxth criteria provides that a certificate of assured water supply applicant must
demondrate that any new golf courses to be congructed within the subdivison will be designed to comply
with any gpplicable turf-rdated facility conservation requirements contained in chapter sx of the
Management Plan.

-20-



8. Financial Capability

An gpplication for a certificate of assured water supply will be gpproved only if the gpplicant
submits evidence that the gpplicant has the financid capability to congtruct the delivery system and any
treatment and storage works required for the proposed use. A.A.C. * R12-15-707.A. ADWR may
accept evidence of the congtruction assurancesrequired by ** 9-463.01, 11-806.01 or 32-2181 to satisfy
thisrequirement. A.R.S. * 45-576.1.

The gpplicant can demondrate that it has the requisite financia capability to consgtruct the
delivery sysem if either:

1 The appropriate platting authority determines that the applicant stisfies the platting
authority=s standards for financia capability to congtruct the requisite water utilities
and those standards ensure financia capability for assured water supply purposes.

2. The applicant has congtructed the requisite distribution works.

A.A.C. " R12-15-707.B The gpplicant can demondrate that it has the requisite financid capability to
congtruct any necessary treatment of storage facility if the gpplicant either:

1 Has posted a performance bond for the entire cost of the treatment or storage
fadlity; or

2. Has built the trestment or Sorage facility; or
3. The applicant isamember land of CAGRD.
A.A.C. " R12-15-707.C.
9.  Ownership Changes

A cetificate of assured water supply must be in the name of the owner of the development
for which the gpplication isfiled. A.A.C. * R12-15-708.A. The certificate may not be transferred from
one owner of a development to a subsequent owner, but a subsequent owner may obtain anew certificate
for the development if the subsequent owner satisfies certain requirements. A.A.C. * R12-15-708.B.

If a subsequent owner applies for a new certificate for a development and notifies ADWR
in writing of the change in ownership of the development within 90 days after the change of ownership,
ADWR mug issue the new cettificate if the new owner of the development satisfies:

1. Financid capability requirementsfor the congtruction of the didtribution, storage, and
treatment facilities effective at the time the new owner of the development gpplies
for the new certificae;

2. Any conggtency with management god requirements in effect at the time that the
initid certificate was issued for the development;
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3. The water qudity requirements in effect & the time the new owner of the
development gpplies for the new certificate;

4, The physicd availability requirementsin effect a the time that the initid certificate
was issued for the development, except that, where the proposed water supply is
other than groundwater, the new owner of the devedopment must satisfy the
requirements in effect a the time that the new owner gpplies for the new certificate;
and

5. The condggtency with Management Plan requirements in effect a the time thet the
new owner of the development appliesfor the new certificate.

A.A.C. " R12-15-708.C. If the new owner of a development fails to notify ADWR within 90 days of
obtaining ownership of the development, any later gpplication for a certificate for the development is
reviewed under requirementsin effect a the time the new owner filesits gpplication. A.A.C. " R12-15-
708.D.

V.  WATER PROVIDER OPTIONS

There are severd options available to Blade 'N Build for water service to the development.
These options are the nearby city, the nearby private water company, forming a new private water
company, and forming an improvement digtrict.

A. Nearby City

One obvious possbility isto seek water and sewer sarvice from the neighboring aity. If the
city were designated as having an assured water supply, it would be a very attractive choice from aweter
planning sandpoint. Unfortunatdy, the city near Black Acreis not designated, nor does it appear likdly that
it can or will become designated.4

The other factors that may influence whether to seek water and sewer service from the city
will include cost requirements and exactions for annexation, the ability to obtain a commitment for the
delivery of effluent, the requirement or lack thereof to use effluent on the golf course and avoiding water
service from a private water company.

B. Nearby Private Water Company

Another option would be to expand the certificate of convenience and necessity ("CC&N"™)
of the adjacent private water company to include Black Acre. By datute, it is not necessary to seek
Arizona Corporation Commission ("ACC") approva to extend service to property adjacent to an existing
CC&N. A.R.S. " 40-281.B. However, the ACC purportsto require that the private water company must
give notice of the extengon to the ACC. A.A.C. " R14-2-402.C. The notice must be a verified writing

4 Attach hereto as Appendix A, isalist of the designated providersin the Phoenix AMA. These designations may
expire or be revoked in the future.
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and mugt set forth, a aminimum, the number of persons or entities proposed to be served by the extenson,
thelr location in relation to the company:s certificated area, and a statement that the extension is to a
noncertificated areawhich is contiguous to its certificated area. 1d.

In order to obtain a certificate of assured water supply, ADWR will require that the CC&N
formally be expanded by an order of the ACC. See, A.A.C. " R12-15-702.A.1.¢. In order to expand
the CC&N, it will be necessary for the water company to make application to the ACC. The processis
supposed to take no more than sx months. A.A.C. " R14-2-411.C; seeds0, A.R.S. "* 41-1072 et seq.

However, experience has shown that the process likely will take from six to nine months.

C. Form a New Private Water Company

Another option would be to form a new private water company. A new private water
company must firgt obtain a CC&N from the ACC prior to beginning congtruction of any of the water
gystem. A.RS. " 40-281.A; A.A.C. " R14-2-402.A.1. If the gpplicant for a CC&N is a corporation,
a certified copy of its articles of incorporation must be filed with the ACC before any CC&N will be
issued. A.R.S. " 40-282.A. Every gpplicant for aCC&N must aso submit to the ACC, evidence required
to show that the gpplicant has received the required consent, franchise or permit of the proper county, city
and county, municipa or other public authority, for the use of public rights-of-way for the distribution
system. A.R.S. * 40-282.B.

Six copies of each gpplication for anew CC&N must be submitted in aform prescribed by
the ACC and must include, at aminimum, the following information:

1. The proper name and correct address of the proposed utility company and its
owner, if a sole proprietorship, each partner if a partnership, or the President and
Secretary if acorporation.

2. A copy of the articles of partnership or articles of incorporation for the gpplicant
and/or bylawsif the utility is anon-profit organization, or association.

3. The type of plant, property, or facility proposed to be constructed.

4, A complete description of the facilities proposed to be constructed, including
preliminary engineering specifications in sufficient detail to properly describe the
principa systems and components which meet the requirements of the hedlth

department. Find and complete engineering specifications shdl be supplied when
they become available.

5. The rates proposed to be charged for the service that will be rendered.
6. The estimated total cost of the proposed construction.

7. The manner of capitdization and method of financing for the project.

-23-



8. Thefinancid condition of the gpplicant.

0. The estimated annua operating revenues and expenses that are expected to accrue
from the proposed construction.

10.  Theedimated sarting and completion date of the proposed construction.
11. Maps of the proposed service area.
12.  Appropriate city, county and/or state agency approvals.

13.  Theedtimated number of customersto be served for each of the firg five years of
operation, including documentation to support the estimates.

A.A.C. " R14-2-402.A.2.

Upon the receipt of a CC&N application, the ACC Utilities Divison staff will review the
goplication for compliance with the information requirements and any additiond information. Amendments
and/or corrections to the gpplication to bring the gpplication into such compliance are governed by the
Commissorrs rules of adminigrative and hearing reguirements concerning incomplete gpplications. A.A.C.
" R14-2-402.A.3. Oncethe CC&N applicant has satisfied the information requirements, aswell as any
additiond information required by gaff, the ACC isto, as expeditioudy as reasonably practicable, schedule
hearings to consider such gpplication. A.A.C. * 14-2-402.A .4.

One of the disadvantages of forming a new private water company is that the process will
involve significantly greater transactiona expenses. In addition, the process is supposed to take no more
than ax months. A.A.C. " R14-2-411.C; see dso, A.R.S. *" 41-1072 et seq. (adminidrative time
frames). However, experience has shown that the process often takes at least nine months to one yesr.

See, A A.C. " R14-2-411.C. It dso creates a business that the developer must elther sl or continue to
operate after dl of the houses have been sold. The primary consideraions in deciding whether a new
private water company is advantageous will generdly include cost and regulatory compliance obligations.

D. Form an Improvement Digtrict

The fourth dternative would be the establishment of an improvement didtrict.  There are
severd different types of improvement districts that may be formed depending on whether Blade'N Build
decides to stay in the county or seek annexation to the nearby city.

If Blade 'N Build decides to stay in the county, it could establish a County Improvement
Didrict ("CID") pursuant to A.R.S. " " 48-901 et seq. The purposes for which a CID may be formed
includes the "congruction of waterworks for the delivery of water for domestic purposes” A.R.S. * 48-
909.A.6. Alternatively, a Domegtic Water Improvement Didrict ("DWID") could be established in the
county pursuantto A.R.S. ** 48-1011 et seq. A DWID isan dternative form of a CID formed for the
purpose of condructing or improving adomestic water ddivery system or purchasng an existing domestic
water delivery sysem. A.R.S. " 48-1011.3.
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If Blade 'N Build decides to seek annexation to the nearby, it could establish a Municipd
Improvement Didrict ("MID") pursuant to A.RS. " 48-571 et seq. An MID may be formed to
accomplish the "construction, reconstruction, or acquisition of waterworks.” A.R.S. " 48-572.A.5.

The option of forming any of the above improvement didtricts may be consdered, either
aone or in combination with one of the previoudy discussed options An improvement district is primarily
afinancing mechanism, providing both bonding capacity and assessment powers.

V. CONCLUSION

There are obvioudy anumber of water issues that will be significant in the development of
Black Acre. In our opinion, biased though it may be, the most effective option that Blade'N Build could
choose for addressing these myriad issues would be to retain a highly quaified and experienced water
lawyer.

-25-



APPENDIX “A”

PHOENIX AMA
WATER PROVIDERS WITH DESIGNATION OF ASSURED WATER SUPPLY

Apache Junction Water Fecilities Didtrict
Avondde

Chandler

Chandler Chaparrd City Water Company
El Mirage

Gilbert

Glendde

Goodyear

Mesa

Peoria

Phoenix

Scottsdae

Surprise

Tempe
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ERROL L. MONTGOMERY & ASSOCIATES, INC.
CONSULTANTS IN HYDROGEOLOGY

1550 E. PRINCE ROAD, TUCSON, ARIZONA 85719

PHONE: (520) 881-4912



